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I. REMEDY IN THE UNITED NATIONS BUSINESS AND HUMAN RIGHTS TREATY 

 

The topic of remedies warrants close attention in the quest to hold companies 

accountable for human rights violations.   The notorious impunity enjoyed by many 

businesses results largely because victims around the globe have not been able to 

access an effective remedy to hold companies accountable. 1   Thus, the topic of 

remedies has attracted increased attention in business and human rights circles, only 

to reveal that there are many questions that require further clarification. 

 

Importantly, the United Nations Guiding Principles on Business and Human Rights 

(UNGPs), endorsed unanimously by the United Nations Human Rights Council in 

2011, recognizes the importance of accessible remedies, making the topic central in 

its framework in Pillar III.2     The UNGPs recognize that accessing adequate and 

effective remedies is a right belonging to victims, while placing obligations and 

responsibilities for assuring this right upon both States and companies: 

 

 With respect to the obligation of states, the UNGPs Principle 25 provides that: 

“As a part of their duty to protect against business-related human rights abuse, 

States must take appropriate steps to ensure, through judicial, administrative, 

legislative or other appropriate means, that when such abuses occur within 

their territory and/or jurisdiction those affected have access to effective 

remedy.”   

 

 Pillar II emphasizes that business enterprises have a constructive role to play 

in redressing wrongs by providing that businesses should “make it possible 

for grievances to be addressed early and remediated directly, business 

enterprises should establish or participate in effective operational-level 

                                                        
1 UNOHCHR, Improving accountability and access to remedy for victims of business-related human rights 

abuse, A/HRC/32/19 (2016). 
2 Jonathan Drimmer & Lisa J. Laplante, The Third Pillar:  Remedies, Reparations and the Ruggie 

Principles in THE BUSINESS AND HUMAN RIGHTS LANDSCAPE:  MOVING FORWARD, 

LOOKING BACK (Jena Martin & Karen E. Bravo, eds., 2015).  
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grievance mechanisms for individuals and communities who may be adversely 

impacted.”3     

 

The UNGPs draw upon existing human rights law in their development with a few 

modifications and serve as an important foundation for the inclusion of remedies in 

the negotiation of a binding treaty.   However, the UNGPs do not provide complete 

guidance on remedies, especially as they should be integrated into a new binding 

treaty.    To date, most actors involved in the treaty negotiation process seem to agree 

that the topic of remedies deserves special attention. 4  However, there still does not 

exist much clarity on the technical details of how the right to remedy and reparations 

should be explicitly included in the proposed business and human rights treaty.   

 

Fortunately, there exists ample precedent from the international human rights 

system to provide guidance on how to understand the parameters of including the 

right to remedy and reparations in this new legal instrument.   Moreover, this new 

human rights treaty can benefit from the lessons learned over the past seventy-five 

years since the first human rights treaty was drafted, and can draw upon the evolving 

human rights treaty law to assure comprehensive treatment of this essential 

component to rights enforcement.   

 

The following advocacy brief provides talking points to aid interested parties in 

future negotiations with relation to how to draft provisions concerning remedies and 

reparations.  

 

 

 

 

                                                        
3 UNGP Principle 29. 
4 For further analysis of early discussions on remedy during the first meeting on the treaty in July 2015, see, 

Erika George & Lisa J. Laplante, “Access to Remedy:  Treaty Talks and the Terms of a New Accountability 

Accord” in BUSINESS AND HUMAN RIGHTS:  EXPLORING THE COUNTOURS OF A TREATY (Surya Deva, Ed., 

forthcoming) [Hereinafter George & Laplante].   
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I. THE INTERNATIONAL RIGHT TO A REMEDY AND REPARATIONS 

 

Legal theory posits that all substantial rights can only be vindicated if a victim can 

access an adequate and effective remedy to redress the violation of these 

entitlements.  In other words, rights are meaningless if they cannot be enforced, and 

enforcement typically is left to the victim to seek though some kind of state based 

remedy.5   

 

Assuring an effective and adequate remedy serves multiple aims6:   

 

 it assures victims some form of justice through reparations;  

 

 it imposes a type of sanction on states to assure compliance and prevent future 

wrongs; and  

 

 it strengthens the rule of law and democracy. 

 

Given its essential purpose, remedies for serious human rights violations are 

currently recognized as stand-alone rights in international human rights law as 

recognized in most human rights treaties.     The annexes to this report provide a 

complete list of all human rights treaties and their recognition of this right.  It is 

important to point out that these provisions were included during the initial 

negotiation of all of these instruments, and any party to negotiating a future human 

rights treaty should anticipate needing to include remedies on their negotiation 

platform.  

 

                                                        
5 For further discussion, see Lisa J. Laplante, Bringing Effective Remedies Home: The Inter-American 

Human Rights System, Reparations, and the Duty of Prevention, Netherlands Human Rights Quarterly 

(2004). http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1274787 
6 For general discussion and history of the right to remedies see, Dinah Shelton, REMEDIES IN 

INTERNATIONAL LAW (Oxford Univ. Press, 3rd ed., 2015). 
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Indeed, the most essential starting point is to recognize that the right to adequate and 

effective remedies is non-negotiable, even if the way that it is textually stated in a 

treaty may be a subject to some discussion and compromise.    The right to adequate 

and effective remedies can be considered to have reached the level of international 

customary law, especially as reflected by the United Nations General Assembly’s 

approval in 2005 of the Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human Rights Law and 

Serious Violations of International Humanitarian Law I [Basic Principles].7   Although 

these principles might be considered soft law, they explicitly clarify that the right to 

a remedy and reparations is not discretionary, but rather is obligatory under treaty 

and customary law.8  Advocates should be mindful of the guidance provided by the 

Basic Principles during negotiations. 

 

There are also some important conceptual matters that are important to keep clear 

during negotiations: 

 

Primary and Secondary Rights 

 

The right to remedy operates in relation to all other rights.    That is, the right to a 

remedy is only triggered once there is a violation of an underlying substantive right 

(e.g. the right to liberty, the right not to be tortured etc.).  One way to imagine this 

relationship is to think of the “secondary right” to a remedy as being triggered by a 

“primary right” of some fundamental nature.9 

 

 

 

                                                        
7http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx 
8 The Inter-American Court established this fact in its first contentious case of reparations. See Case of 

Velásquez-Rodríguez v. Honduras. Reparations and Costs. Judgment of July 21, 1989. I/A Court H.R., 

Series C No. 7 (citing Factory at Chorzow, Jurisdiction, Judgment no. 8, 1927, P.C.I.K, Series A, no. 17, ¶ 

29; reparations for injuries suffered in the service of the United Nations, Advisory Opinion, I.C.J. Reports 

1949, ¶ 184). 

9 For further discussion, see Lisa J. Laplante, Human Torts (forthcoming 2015). 
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Procedural and Substantive Remedies 

 

Moreover, there are two dimensions of this general right to remedy which can be 

viewed as either procedural or substantive10: 

 

1. The Procedural right to a remedy  

 

Remedies can be understood as a procedural right when referring to the mechanisms 

used to bring complaints and grievances.  Indeed, most human rights treaties 

formulate these “procedural remedies” as the guarantee to access some adequate 

method of dispute resolution that is organized by the state such as courts [See annex 

2].    The State may satisfy this obligation through a variety of ways including assuring 

impartial, accessible and effective judicial system where victims can file criminal or 

civil complaints.  They must also exercise due diligence in investigating, prosecuting 

and punishing any perpetrators.  However, remedy may be a public action 

(prosecution) or a private action (private suit using tort law).   It also might consist of 

non-judicial approaches to resolving the dispute, such as an administrative program 

that resolves claims (such is the case in many post-conflict settings which establish a 

Transitional Justice policy).    

 

Additionally, procedural remedies include basic due process guarantees such as fair 

and impartial proceedings, the right to enter evidence, and other basic assurances of 

fairness.   Most importantly, it is the State’s obligation to assure these procedural 

remedies to victims of human rights violations and that these procedures are real, 

adequate and effective, and not a mere formality {see Part V for further discussion of 

adequate and effective remedies ).11 

 

 

                                                        
10 UNGP, Principle 25’s commentary also notes this distinction. 
11 Ivcher Bronstein Case, Judgment of 6 February 2001, Inter-American Court of Human Rights (Series 

C), No. 74, at para. 136.  
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2. The Substantive Right to Remedy  

 

The second aspect of the right to remedy refers to the outcome of these procedural 

remedies which is generally called “reparations.”    While virtually all human rights 

treaties refer to procedural remedies, there has been less clear articulation of the 

right to reparations.   In earlier treaties that include reparations, the focus has been 

more narrow--referring to monetary compensation.12    Even then, some treaties refer 

to compensation but only in reference to specific types of violations.13    Some treaties 

do not even explicitly refer to a broad idea of reparations, but enforcement bodies 

created by these treaties have interpreted the text of the treaty to provide this right.14      

 

More recent treaties provide further elaboration of different kinds of reparations that 

may go beyond just monetary compensation, and also provide other modalities.15  For 

example, the Convention on Enforced Disappearances (CED) includes “material and moral 

damages” which may be satisfied through a range of modalities: “(a) Restitution; (b) 

Rehabilitation; (c) Satisfaction, including restoration of dignity and reputation; [and] (d) 

Guarantees of non-repetition.”16     

 

Significantly, enforcement bodies have helped to flesh out some of the parameters of these 

different modalities of reparations.  For example, the Inter-American Court of Human 

Rights has recognized a type of “transformative reparations” which directs the government 

to consider the context of structural discrimination in designing reparations to offer not 

                                                        
12 Article 9 (5) of the ICCPR establishes: “Anyone who has been the victim of unlawful arrest or detention 

shall have an enforceable right to compensation.” 
13 Article 10 of the American Convention on Human Rights reads: “Every person has the right to be 

compensated in accordance with the law in the event he has been sentenced by a final judgment through a 

miscarriage of justice.” 
14 For example, the Inter-American Court has interpreted Article 8 (pertaining to due process rights) and 

Article 25 (access to procedural remedies) of the American Convention together to create a general right to 

adequate remedies. 
15 For example, Article 14 of the Convention against Torture provides that a victim may be entitled to “full 

rehabilitation”. 
16 CED Article 24(5) 
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only restitution but also rectification.17 These types of satisfaction measures respond to the 

fact that monetary measures are insufficient to repair non-pecuniary harm. 

 

In addition, the Inter-American Court has referred to the approach of providing a 

wide range of reparation modalities as Restitutio Integrum (integral restitution).  This 

strategy approximates making the victim whole since although it is understood that 

no legal measure can truly repair the harm caused by serious human rights 

violations.18   

 

Recommendations:  The treaty should also include a general provision regarding the 

obligation of states to guarantee the right to a procedural remedy, while recognizing it 

may include both judicial and non-judicial remedies.  The treaty should include an 

article specifically dedicated to assuring the right to reparations in the substantive 

sense of remedy and may either list the different modalities (e.g. both pecuniary and 

non-pecuniary) as well as include language that requires that States adopt the restitutio 

in integrum approach.   The provision should establish a general right to reparations as 

opposed to linking it to a specific type of underlying substantive rights violations.   

 

 

II. Understanding State Liability under International Human Rights Law 

 

It is presumed that State Parties to human rights treaties will meet the obligations 

assumed when they adopt these legal instruments.  When a government signs and 

ratifies a treaty, they express their consent to be bound by its provisions.  However, 

                                                        
17 Gonzalez et al. (“cotton Field”) v. Mexico, Inter-Am. Ct. H.R. (ser. C) No. 205 (16 Nov. 2009).  For 

discussion, see Ruth Rubio-Marín & Clara Sandoval, Engendering the Reparations Jurisprudence of the 

Inter-American Court of Human Rights:  The Promise of the Cotton Field Judgment, 33 HUMAN RIGHTS 

QUARTERLY 1062 (2011). 
18 I/A Court H.R., Case of Almonacid Arellano et al. v. Chile. Preliminary Objections, Merits, Reparations 

and Costs. Judgment of September 26, 2006. Series C No. 154, para. 136. (“Redressing the damage caused 

by the breach of an international duty requires, as far as possible, restitutio in integrum, which means 

restoring the situation to that prior to the violation. Should this be impossible, it is for the international 

court to establish a series of measures aimed not only at ensuring respect for the violated rights, but also at 

redressing the consequences of the breach and ordering the payment of compensation for the damage 

suffered.”). 
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some countries require the treaty to be incorporated through some type of 

affirmative act (like legislation); whereas other nations may have constitutions which 

require treaties to be “self-executing” and thus immediately incorporated into 

domestic law.  Yet, according to the Vienna Convention on the Law of Treaties, even 

while a state may not have incorporated (or even ratified even if signed) the treaty, 

they are still bound to avoid violating the obligations.19 

 

Governments are supposed to respect, protect, fulfill and guarantee all the 

substantive rights in the treaty.  In the event that they fail to do so, they must then 

provide an adequate remedy and reparations through domestic procedures and law.  

In fact, usually the first article of a human rights treaty places this broad requirement 

on states to give the provisions of the treaty “domestic legal effect.”20   Thus, a state 

may be held liable for failing to not only protect primary rights but also failing to 

assure the secondary right to a remedy (e.g. a mechanisms to seek damages for the 

violation of the primary right).   

 

Human Rights historically has only focused on the liability of the State for either an 

“act” or “omission”.    This theory of liability either finds that:  

 

1) the government’s own agents caused the violation (e.g. a prison guard 

tortures an inmate) which constitutes “the act” or  

 

2) that the government failed to protect a person from a third party who could 

be a non-state actor (e.g. a business that abuses its employees and the 

government failed to regulate that industry) which constitutes “the omission.” 

 

                                                        
19 Art. 26, VCLT. 
20 See for example, the American Convention on Human Rights, Art. 2 which reads: Where the exercise of 

any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other 

provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the 

provisions of this Convention, such legislative or other measures as may be necessary to give effect to 

those rights or freedoms. 
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There are two ways that this theory of liability would play out in practice: 

 

1) A claim against a State for the actions of its agent: When a victim believes 

that one of his/her human rights has been violated, then the first step is for the 

victim to file a case in the domestic courts where the transgression occurred.  

For example, in the case of a “traditional” human rights violation, a victim may 

file a complaint against a police officer and the government that mistreated 

him or her (this is a state agent and would amount to an “act” of the 

government and trigger direct liability).   For example, in the United States this 

type of claim would be considered a constitutional civil rights claim seeking 

damages.  

 

2) A claim against a State for its failure to protect against the actions of a 

third, non-state actor: With regard to possible violations caused by a 

company, then the victim would need to file a claim against the private 

defendant.  The obligation of the State is to assure victims access to a 

procedural remedy to resolve these private disputes.  The State may also have 

an obligation to investigate and possibly prosecute any individual 

perpetrators or sanction the company.   Only if the State fails to guarantee this 

procedural right would it become liable under human rights law for an 

“omission.”  At this point, the victim may have a legitimate claim that it could 

bring to an international human rights enforcement body that oversees the 

implementation of the treaty [discussed further below].   

 
A victim may also argue that the State has a duty to ensure and guarantee the  

substantive human right which was violated by the non-state actor because 

they failed to prevent the harm.   However, this argument would be harder to 

argue at the domestic level given that there would have to be clear causation 

(e.g. failure to regulate the behavior).   While this type of liability is not 
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generally recognized by human rights bodies21, the Inter-American Court of 

Human Rights has begun to issue important decisions that have involved State 

liability for non-state actors, including businesses, most notably in the area of 

land concessions that contravene the rights of indigenous communities. 22 

Other international tribunals have also recognized this principle.23    

 
 

Recommendations:   The challenge for the drafting of the Business and Human Rights 

Treaty is to determine where liability will fall.  Until now, all human rights treaties focus 

on the government as the potential defendant and do not impose direct liability on non-

state actors.24   The critical question is whether the proposed treaty will follow this path, 

or will it try to include direct liability on non-state actors?  This approach is 

unprecedented in human rights law.  However, this approach may draw some support 

by analogy from International Criminal Law (ICL) which has allowed for non-state 

actors to be hailed to an international forum under certain circumstances.  For example, 

the International Criminal Court has heard cases against non-state actors who lead 

insurgent groups; it has not heard a case against a business. 

 

 

 

                                                        
21 The Inter-American Court of Human Rights explains:  “an illegal act which violates human rights and 

which is initially not directly imputable to a State (for example, because it is the act of a private person or 

because the person responsible has not been identified) can lead to international responsibility of the State, 

not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond 

to it as required by the Convention” I/A Court H.R., Velazquez Rodriguez v. Honduras, judgment on its 

merits, 29 July 1988, Series C No. 4., at 164. 
22 Thomas M. Antkowiak, A Dark Side of Virtue:  the Inter-American Court and Reparations for 

Indigenous Peoples, 25 Duke J. Comp. & Int'l L. 1, 30 (2014-2015). 
23 In 2012, the Court of Justice of the Economic Community of West African States (ECOWAS) ruled 

against Nigeria and found the government responsible for failing to regulate oil companies whose oil 

extraction activities have degraded the Niger Delta. SERAP (Socio-Economic Rights & Accountability 

Project) vs. Nigeria.  The Court found 

Nigeria to be in violation of its obligations under the Charter (article 1) and of the right to 

a general satisfactory environment (article 24). The Court called on Nigeria to “[t]ake all effective 

measures, within the shortest possible time, to ensure restoration of the environment of the Niger delta; 

[t]ake all measures that are necessary to prevent the occurrence of damage to the environment; [and to] take 

all measures to hold the perpetrators of the environmental damage accountable.”  
24 Although non state actors can be held liability through International Criminal Law as seen by the cases 

handled by the International Criminal Law.  



  

© Lisa J. Laplante and Center for International Law and Policy (CILP)  12 

III. Treaty Enforcement Mechanisms  

 

The international human rights regime establishes a basic two-tier system that offers 

governments to first prove that they are able to provide adequate and effective 

remedies to redress human rights violations.  Where these remedies fail to exist or to 

be adequate and effective, an individual may resort to filing a complaint with an 

international body that is charged with enforcing the treaty.   

 

  These venues are often referred generally as “individual complaint mechanisms.”  

Historically speaking it was revolutionary to allow an individual to bring a complaint 

against a State; however, the ability of individuals to take this action has proven to be 

an essential key to the functioning of the modern day human rights system.   The onus 

is on victims to make the system work because it is unlikely that one state member 

would ever file a complaint to against another state member due largely to political 

considerations.25   Thus, these international enforcement mechanisms serve as an 

additional remedy for victims, but only assuming that certain prerequisites are first 

met (see Part IV below for discussion). 

 

Enforcement bodies usually take the form of a committee, or a commission and/or 

Court.  For example, in the African 26  and American 27  regional system, there is a 

commission that first receives an individual complaint which may eventually reach 

the system’s human rights court but only after all the case has run its course in the 

commission.  In the European regional system there is only an international human 

rights court.   The Asian and Middle East region has yet to develop a fully functioning 

human rights system with an enforcement body. 

                                                        
25 Many human rights treaties do explicitly provide other state members the basis for bringing a claim 

against another member state for a violation of a treaty. 
26 See the African Commission on Human and Peoples’ Rights at: http://www.achpr.org/  and the more 

recently establish African Court on Human and Peoples’ Rights at http://en.african-court.org/. 
27 There is the Inter American Commission on Human Rights (located in Washington, DC) which may refer 

cases to the Inter-American Court of Human Rights (located in Costa Rica).  The requirements for a 

complaint and the different procedural steps can be found at: http://www.oas.org/en/iachr/. Likewise, the 

procedure for the Court can be found at: http://www.corteidh.or.cr/index.php/en. 

http://www.achpr.org/
http://www.oas.org/en/iachr/


  

© Lisa J. Laplante and Center for International Law and Policy (CILP)  13 

 

TABLE 1:  Enforcement Mechanisms 

 

System Committee Commission Court 

Universal (United 

Nations) treaties 

      

           √ 

  

European 

Regional Human 

Rights System 

  √ 

American Regional 

Human Rights 

System 

 √ √ 

African Regional 

Human Rights 

System 

 √ √ 

 

 

All enforcement bodies, however, must be constituted through some sort of binding 

instrument either:  

 

1) through an explicit provision in the original treaty28  

 

2) or through a subsequent amendment to the treaty (often called a “protocol”) 

that creates the mechanism29 

 
Importantly, the manner of creating the enforcement mechanisms can impact the 

timing of its operation.  For example, if the mechanisms requires a second treaty (e.g. 

in the form of an optional protocol) then that subsequent treaty will need to “enter 

                                                        
28 See for example, the CAT, the CMW and the CERD.  
29 See, the ICCPR, ICESCR, CEDAW, and CRPD. 
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into force” before it can be operationalized.  This activation will require a certain 

number of ratifications to be deposited (the number is determined at the time of 

negotiating the treaty).   Also, this subsequent agreement may not include all of the 

state parties who joined the original human rights treaty which the mechanisms seeks 

to enforce.  Thus only some consenting states will be bound and scrutinized, leaving 

some individuals without a remedy if they are subject to a non-consenting State. 

 

Even if there is provision in the original human rights treaty creating an enforcement 

mechanism, it can also have different approaches to the activation of the enforcement 

mechanism: 

 

 It might require that States explicitly file a declaration accepting the 

competence (jurisdiction) of the body to receive individual complaints against 

it.30 

 

 Or it may be automatically assumed that the state members are subject to its 

competence (jurisdiction) unless they make a reservation explicitly declining 

to be subject to its review.31 

 
 Or it may require a minimum number of states to consent to the competence 

(jurisdiction) before being operationalized.32 

 

A human rights enforcement body can only issue a decision against a State that is a 

party to the treaty.   Moreover, these bodies have never issued a decision against a 

non-state actor, such as a business.   This approach reflects the act/omission theory 

                                                        
30 For example, Article 14 of CERD provides that a: “State Party may at any time declare that it recognizes 

the competence of the Committee to receive and consider communications from individuals or groups of 

individuals within its jurisdiction claiming to be victims of a violation by that State Party of any of the 

rights set forth in this Convention. No communication shall be received by the Committee if it concerns a 

State Party which has not made such a declaration.”  See also, Art. 22 of CAT and Art. 77 of CMW. 
31 For example, the American Convention on Human Rights assumes the authority of the Court and 

Commission (Art. 33) but States may make reservations under article 75.   
32For example, the CERD committee had several decades delay before accepting communications under 

Art. 14.  
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of liability discussed above.  That said, the enforcement body may order the State to 

provide reparations to the victim, and these reparations may cover the damage 

caused by the third party, but usually only if it is proven that the harm was caused in 

part by the State’s failure to protect the victim from the harmful actions of the third 

party.   

 

Importantly, all of these bodies issue decisions which contribute to international 

jurisprudence that helps to define the contours and parameters of the right to 

remedies and reparations.   Noteworthy is that while human rights courts issue 

decisions that have a binding effect at least on the parties of the dispute of each case.  

On the contrary, decisions by commissions and committees have persuasive power 

but technically are not binding.  However, commissions may threaten to publish 

reports or refer cases to the courts if the state parties do not comply.   

 

Thus, in the American and African system, victims must first submit a claim to the 

commission and complete all the procedural stages of that adjudication before having 

the case forwarded to the Court. However, it is left to the discretion of the Commission 

to decide whether to forward the case.  Thus access to the Inter-American Court is not 

guaranteed to all victims.  On the contrary, victims may submit claims directly to the 

European Court of Human Rights whose jurisprudence establishes that alleged 

victims have a right to have their claim heard before the court.    

 

All of these enforcement bodies issues decisions (or “communications” if a 

committee33) that contribute to international human rights jurisprudence.   However, 

each enforcement body may only interpret the treaty that it was created to enforce.   

                                                        
33 Most of the treaties developed under the United Nations System are paired with such a committee.  If 

empowered to do so, these committees may receive “communications.”  The International Covenant on 

Civil and Political Rights (ICCPR), the International Covenant on Economic Social and Cultural Rights, 

the Convention on the Elimination of All forms of Racial Discrimination (CERD), the Convention on the 

Elimination of All Forms of Discrimination Against Women (CEDAW), the Convention Against Torture 

(CAT), the International Convention on the Protection of the Rights of Migrant Workers and Members of 

their Families (CMW) and the Convention on the Rights of Persons with Disabilities (CRPD) all have 

Committees entertaining individual complaints.   

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx 
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However, only state members of a particular human rights treaty will ever be bound 

by the decisions issued by the particular enforcement body.  For example, a European 

country would not be bound by a decision issued by the Inter-American Human 

Rights System.  However, if a particular legal principle rises to the level of Customary 

International Law, the State may be bound nevertheless.  Notably, in some systems, 

the common law notion of “precedent” may not even apply and each case would be 

binding only on the parties of the dispute and not on other members of that treaty 

system.  However, in practice, enforcement bodies often cite to their earlier cases in 

their subsequent opinions.  Furthermore, regional systems may “borrow” concepts 

and principles developed in other systems or even refer to treaties in other systems 

as persuasive.   A human rights treaty may explicitly give the enforcement body the 

ability to refer to these other treaties and decisions as authoritative guidance to their 

interpretation of the treaty they are established to enforce. 

 

Enforcement bodies, mainly human rights courts, may have the competence to issue 

“advisory opinions” when a state member presents a particular question regarding 

treaty interpretation.  These decisions, while not technically binding, tend to become 

a part of jurisprudence especially when that same enforcement body cites to the 

Advisory opinion in a binding decision.  When this occurs, a principle may transform 

from “soft (authoritative) law” into “hard (binding) law.” 

 

Human Rights enforcement bodies may also have the authority to carry out other 

types of tasks: 

 

 Some may order “precautionary measures” when a victim is facing serious and 

immediate threats but has not yet had time to file or conclude their ordinary 

complaint.  These measures have their own filing requirements.34 

 

                                                        
34 ECHR Rule 39 of the Rules of the Court permits Interim Measures (pg. 122); IACHR Art. 25 Rules of 

the Commission permitting precautionary measures 
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 Many human rights enforcement mechanisms, namely commissions, may also 

serve as general monitoring bodies which includes receiving periodic reports 

from member states.   They might name special rapporteurs to study particular 

issues or convene special hearings on thematic issues and others issue general 

reports.   Human rights courts generally do not offer these more general 

oversight services unless linked to a specific suit (although advisory opinions 

may include convening general hearings). 

 

Recommendations:   The Business and Human Rights treaty should contemplate an 

enforcement mechanism within its text.  While ideally the mechanism should be 

automatically binding, there would probably need to be the right to make reservations 

to assure government buy-in to this proposal.  

 

As discussed by George and Laplante, “[t]he most important issue will be whether a new 

monitoring body will be established to receive these complaints, or whether such 

complaints will go to an existing monitoring body such as the Human Rights Committee 

or alternatively to another international body such as the United Nations Working 

Group on Business and Human Rights, which [they] doubt currently has the capacity to 

handle this new role.”35    The new body would both receive individual complaints as well 

as receive country reports and name special rapporteurs to study particular issues 

related to business and human rights.   

 

One open question is whether the bar to multiple claims would extend to non-human 

rights bodies like National Contact Points of the OECD, the Ombudsman of the World 

Bank and other international venues.  George & Laplante recommend that “these 

procedures may bar a claim in this new body unless it can be proven that those 

procedures did not result in a satisfactory reparation judgement in favor of the victims 

or other pre-established criteria to assure fairness.  The same rule may apply to 

instances where victims have sought to resolve their claims in a company level non-

                                                        
35 George & Laplante, supra. 
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judicial grievance mechanisms.”36   Some scholars suggest an international civil court 

to handle business related claims but this mechanisms may not necessarily attach to this 

treaty (although perhaps it could).37 

   

IV. Procedural Steps in Filing a Claim 

 

Any claim filed with an enforcement body established to enforce a human rights 

treaty must comply with procedural requirements.  Generally, these requirements 

are very similar across regions and complaint mechanisms.38   

 

1. Exhaustion of Domestic Remedies.  One of the most important requirement is 

that a victim first prove they exhausted their domestic remedies.  This 

requirement goes to the spirit of both wanting States to provide adequate and 

effective remedies and also highlights that when States fail to do so, they will 

be held to account by the international community.   This requirement may be 

exempted in particular circumstances, such as when the domestic remedy is 

unavailable, unduly delayed or not easily accessible. 39  Enforcement bodies 

may also have developed additional jurisprudence to ease this requirement 

such as in the Inter-American System which has issued an advisory decision 

that has been relied upon by victims who can rely upon their indigent status 

or fear of repercussions to bypass the exhaustion of remedies requirement.40  

 

2. Alleged claim must amount to a violation of a right recognized in the treaty.  A 

complaint must include facts that present a prima facie case that a substantive 

                                                        
36 Id. 
37 Maya Steinitz, The Case for an International Court of Civil Justice (2014).  

http://www.stanfordlawreview.org/online/the-case-for-an-international-court-of-civil-justice 
38 See for examples:  The Inter-American Commission on Human Rights at 

http://www.oas.org/en/iachr/mandate/petitions.asp; The European Court of Human Rights at 

http://www.echr.coe.int/Pages/home.aspx?p=applicants&c=#n1357809352012_pointer. 
39 American Convention, Art. 46. 
40 I/A Court H.R., Exceptions to the Exhaustion of Domestic Remedies (Arts. 46(1), 46(2)(a) and 46(2)(b) 

American Convention on Human Rights). Advisory Opinion OC-11/90 of August 10, 1990. Series A 

No.11. 

 

http://www.oas.org/en/iachr/mandate/petitions.asp
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right listed in the treaty has been violated.  Some enforcement bodies will be 

generous in interpreting facts submitted by victims, especially if they are 

doing so without legal assistance.  However, unlike the UNGPs which 

contemplates grievances at all levels and not only human rights violations, a 

treaty will only hear disputes involving recognized violations.  While most 

human rights treaties provide explicit text outlining the right, most complaints 

will make reference to the jurisprudence interpreting these rights to flesh out 

the elements.   

 

3. The named defendant State is a member to the treaty and has not made 

reservations that intervene the enforcement bodies competence to hear the case.   

The government that is being accused of violating a human right must have 

ratified the treaty in question.   Also, it is also important to check whether the 

State has made any reservations regarding the reach of the enforcement 

mechanism. 

 

4. The petitioner falls within the jurisdiction or territory of the State named in the 

complaint.  Importantly, human rights treaties give an individual or 

community the right to file an individual complaint against the state where the 

violation occurred; and presumably the victim was residing within the 

territory when it occurred.  Thus, a complaint cannot be brought against a 

member state for something that occurred elsewhere (e.g. the residents of a 

host state where a multinational causes or contributes to a human rights 

violation could not bring a human rights claim against the home state of a that 

multinational).   Only in narrow circumstances has an international human 

rights court recognized extra-territorial jurisdiction even though some 

experts argue for the recognition of this principle.41  

 

                                                        
41 See for example, Soerings v. U.K., 161 Eur. Ct. H.R. (ser. A) (1989). 
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5. Standing.  The right to file a complaint belongs to the person or community 

whose right(s) were violated.  Thus a claim is brought by or on behalf of an 

identifiable individual or community. There must be an identifiable victim and 

injury.  Claims cannot be filed on potential violations or general, abstract 

policy concerns.  That said, some systems like the Inter-American system 

allows another party to bring a claim on behalf of someone else, as long as 

there is an identifiable victim and facts amounting to an alleged violation. 42  

Some enforcement bodies may agree to keep some identifying information 

confidential. 

 
6. Forum shopping and limited venues.  Most human rights enforcement bodies 

will not accept a claim that has been hear or is being reviewed by another 

human rights enforcement body even if in a different region.    

 
7. Statute of limitation.   Cases generally have to be filed within six months after 

the domestic remedies have been exhausted. 

    

Recommendations:   The procedure for submitting an individual complaint should be 

similar to other bodies, although there may be consideration as to whether the six month 

statute of limitation should be expanded to assure better access to this remedy.  

 

 

 

 

 

 

                                                        
42 The Inter-American Human Rights System provides this option.  The Human Rights Committee 

generally does not extend standing to representatives acting or speaking on behalf of victims. The CEDAW 

Committee is distinct in that it has authority to allow a complaining party to proceed without the victim’s 

consent where the party can provide a sufficient explanation to the Committee to proceed with the 

complaint.   Alexandra R. Harrington, Don’t Mind the Gap: The Rise of Individual Complaints 

Mechanisms within International Human Rights Treaties, 22 Duke Journal of Comparative & International 

Law 153, 160 (2012). 
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V. Standards for Evaluating the Right to a Remedy and Reparations 

 

Despite the existence of the right to a remedy and reparations, there has existed 

minimal guidance on benchmarks for evaluating if these rights have been 

satisfactorily met.   More recently, some guidance has emerged to help offer general 

criteria for this evaluation.  

 

For example, the 2005 Basic Principles establish that “[s]tates shall, as required under 

international law, ensure that their domestic law is consistent with their international legal 

obligations by: ... (c) Making available adequate, effective, prompt and appropriate 

remedies, including reparation, as defined below;”43  

 

Some treaties include similar language explicit in their provisions on reparations.  For 

example, the Convention against Torture contains more detail relevant to the substantive 

content of the remedy right than some other international human rights instruments by also 

indicating that “fair and adequate compensation”.44   Similarly Article 24 of the Convention 

on Enforced Disappearances (CED) provides that state parties must ensure that “the victims 

of enforced disappearance have the right to obtain reparation and prompt, fair and adequate 

compensation.”45   

 

Jurisprudence from some international human rights system have also helped to flesh 

out this criteria.  For example, the Inter-American Court of Human Rights has held 

that a remedy must be “adequate” which means “suitable to address an infringement 

of a legal right.”46   The Inter-American Court of Human Rights specifies that “[a] 

number of remedies exist in the legal system of every country, but not all are 

applicable in every circumstance. If a remedy is not adequate in a specific case, it 

obviously need not be exhausted. A norm is meant to have an effect and should not be 

                                                        
43 Principle 2. Basic Principles, supra.  
44 CAT, Article 14.  
45 CED Article 24(4) 
46 Valasquez case para  64. 
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interpreted in such a way as to negate its effect or lead to a result that is manifestly 

absurd or unreasonable.”47  Despite this criteria, there is still much need to flesh out 

how to apply this criteria by the enforcement bodies. While we are at the early stages 

of determining legal tests for how these standards are met, they arguably require a 

more pluralistic approach that takes into account the justice needs of victims.48 

 

Recommendations: The new treaty could integrate into its provision on substantive 

remedies (reparations) reference to the standard: adequate, effective, prompt and 

appropriate remedies. 

   

Most treaties do not explicitly acknowledge the types of challenges to accessing an 

effective and adequate remedy that “goes beyond the physical infrastructure and 

explicit law in any country, and relates to the psycho-social-economic realities of most 

survivors of human rights violations.  More specifically, those who suffer human rights 

violations tend to be the already marginalized in terms of education, ethnicity, gender, 

language and class.”49  The lack of knowledge, expertise, information and other types of 

issues like geographic distance and lack of financial resources may also block access to 

a remedy.50    The UNGPs acknowledge these barriers.  It will be important to include 

provisions in the treaty that address these types of barriers, such as legal funds, outreach 

campaigns and other measures to assist victims in accessing remedies.  This may be a 

positive obligation on State’s to assure access to remedy in their jurisdictions. 

 

                                                        
47 Id. 
48 Lisa J. Laplante, Just Repair, Cornell Intl. Law Journal (forthcoming). 
49 See George & Laplante for further discussion. 
50 Audrey Gaughran, Amnesty International, Obstacles to effective remedy in cases of corporate abuse of 

human rights, delivered at the OHCHR Consultation on business and human rights (Oct. 6, 2009) 

http://www2.ohchr.org/english/issues/globalization/business/docs/AudreyGaughran_AI.doc. Laplante 

shares these observations from her field work study in Peru regarding the reality of victims seeking 

reparations for violations of their mental health during that country’s internal armed conflict.  While the 

context did not relate specifically to victims of corporate abuse, the general observations remain the same 

given that the same demographics of this group also apply to the typical victim of corporate abuse.  See, 

Lisa J. Laplante & Miryam Rivera, The Peruvian Truth Commission’s Mental Health Reparations: 

Empowering Survivors of Political Violence to Impact the Public Health Policy, 9  HARVARD 

INTERNATIONAL JOURNAL OF HEALTH AND HUMAN RIGHTS 137 (2006). 

http://www2.ohchr.org/english/issues/globalization/business/docs/AudreyGaughran_AI.doc
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Annex 1:  Procedural and Substantive Remedies 

 

Human Rights 
Treaty 

Enforcement 
Mechanism 

Procedural Remedy Substantive Remedy 

UN System 
International 
Covenant on Civil 
and Political Rights 

Human Rights 
Committee 

Art. 3(b) (b) To ensure 
that any person claiming 
such a remedy shall have 
his right thereto 
determined by 
competent judicial, 
administrative or 
legislative authorities, or 
by any other competent 
authority provided for by 
the legal system of the 
State, and to develop the 
possibilities of judicial 
remedy. 
 
Art. 14(1) In the 
determination of any 
criminal charge against 
him, or of his rights and 
obligations in a suit at 
law, everyone shall be 
entitled to a fair and 
public hearing by a 
competent, independent 
and impartial tribunal 
established by law. 
 
Art. 28(1) There shall be 
established a Human 
Rights Committee 
(hereafter referred to in 
the present Covenant as 
the Committee).  
 

Art. 9(5) Anyone who has 
been the victim of unlawful 
arrest or detention shall 
have an enforceable right to 
compensation. 
 

International 
Covenant on 
Economic, Social 
and Cultural Rights 

Committee on 
Economic, Social 
and Cultural 
Rights 

  

International 
Covenant on the 
Elimination of all 
Forms of Racial 
Discrimination 

Committee on 
the Elimination 
of Racial 
Discrimination 

Art. 6 States Parties shall 
assure to everyone 
within their jurisdiction 
effective protection and 
remedies, through the 
competent national 
tribunals and other State 
institutions, against any 
acts of racial 

Art. 6 ...as well as the right 
to seek from such tribunals 
just and adequate 
reparation or satisfaction 
for any damage suffered as 
a result of such 
discrimination. 
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discrimination which 
violate his human rights 
and fundamental 
freedoms contrary to this 
Convention... 
 
Art. 8(1) There shall be 
established a Committee 
on the Elimination of 
Racial Discrimination. 
 

Convention on the 
Elimination of all 
Forms of 
Discrimination 
Against Women  

Committee on 
Elimination of 
Discrimination 
Against Women 

Art. 2(c) To establish 
legal protection of the 
rights of women on an 
equal basis with men and 
to ensure through 
competent national 
tribunals and other 
public institutions the 
effective protection of 
women against any act of 
discrimination. 
 
Art. 17(1) For the 
purpose of considering 
the progress made in the 
implementation of the 
present Convention, 
there shall be established 
a Committee on the 
Elimination of 
Discrimination against 
Women. 
 

 

Convention Against 
Torture and Other 
Cruel, Inhuman or 
Degrading 
Treatment or 
Punishment 

Committee 
Against Torture 

Art. 2(1) Each State Party 
shall take effective 
legislative, 
administrative, judicial 
or other measures to 
prevent acts of torture in 
any territory under its 
jurisdiction. 
 
Art. 13 Each State Party 
shall ensure that any 
individual who alleges he 
has been subjected to 
torture in any territory 
under its jurisdiction has 
the right to complain to, 
and to have his case 
promptly and impartially 
examined by, its 
competent authorities. 
Steps shall be taken to 

Art. 4(1) Each State Party 
shall ensure that all acts of 
torture are offences under 
its criminal law. The same 
shall apply to an attempt to 
commit torture and to an 
act by any person which 
constitutes complicity or 
participation in torture. (2) 
Each State Party shall make 
these offences punishable 
by appropriate penalties 
which take into account 
their grave nature. 
 
Art. 14(1) Each State Party 
shall ensure in its legal 
system that the victim of an 
act of torture obtains 
redress and has an 
enforceable right to fair and 
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ensure that the 
complainant and 
witnesses are protected 
against all ill-treatment 
or intimidation as a 
consequence of his 
complaint or any 
evidence given. 
 
Art. 17(1) There shall be 
established a Committee 
against Torture.  
 
 

adequate compensation, 
including the means for as 
full rehabilitation as 
possible. In the event of the 
death of the victim as a 
result of an act of torture, 
his dependants shall be 
entitled to compensation. 
 

Convention on the 
Rights of the Child 

Committee on 
the Rights of the 
Child 

Art. 4 States Parties shall 
undertake all appropriate 
legislative, 
administrative, and other 
measures for the 
implementation of the 
rights recognized in the 
present Convention.  
 
Art. 19(1) States Parties 
shall take all appropriate 
legislative, 
administrative, social and 
educational measures to 
protect the child from all 
forms of physical or 
mental violence, injury or 
abuse, neglect or 
negligent treatment, 
maltreatment or 
exploitation, including 
sexual abuse, while in the 
care of parent(s), legal 
guardian(s) or any other 
person who has the care 
of the child. 
 
Art. 32(2) States Parties 
shall take legislative, 
administrative, social and 
educational measures to 
ensure the 
implementation of the 
present article. To this 
end, and having regard to 
the relevant provisions of 
other international 
instruments, States 
Parties shall in 
particular: 

Art. 8(2) Where a child is 
illegally deprived of some 
or all of the elements of his 
or her identity, States 
Parties shall provide 
appropriate assistance and 
protection, with a view to 
re-establishing speedily his 
or her identity. 
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(a) Provide for a 
minimum age or 
minimum ages for 
admission to 
employment; 
(b) Provide for 
appropriate regulation of 
the hours and conditions 
of employment; 
(c) Provide for 
appropriate penalties or 
other sanctions to ensure 
the effective enforcement 
of the present article. 
 
Art. 37(d) Every child 
deprived of his or her 
liberty shall have the 
right to prompt access to 
legal and other 
appropriate assistance, 
as well as the right to 
challenge the legality of 
the deprivation of his or 
her liberty before a court 
or other competent, 
independent and 
impartial authority, and 
to a prompt decision on 
any such action. 
 
Art. 43(1) For the 
purpose of examining the 
progress made by States 
Parties in achieving the 
realization of the 
obligations undertaken in 
the present Convention, 
there shall be established 
a Committee on the 
Rights of the Child, which 
shall carry out the 
functions hereinafter 
provided. 
 

Convention on the 
Protection of all 
Migrant Workers  

Committee on 
Migrant 
Workers 

Art. 22(4) Except where a 
final decision is 
pronounced by a judicial 
authority, the person 
concerned shall have the 
right to submit the 
reason he or she should 
not be expelled and to 
have his or her case 
reviewed by the 

Art. 15 Where, under the 
legislation in force in the 
State of employment, the 
assets of a migrant worker 
or a member of his or her 
family are expropriated in 
whole or in part, the person 
concerned shall have the 
right to fair and adequate 
compensation. 
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competent authority, 
unless compelling 
reasons of national 
security require 
otherwise. Pending such 
review, the person 
concerned shall have the 
right to seek a stay of the 
decision of expulsion. 
 
Art. 54(2) If a migrant 
worker claims that the 
terms of his or her work 
contract have been 
violated by his or her 
employer, he or she shall 
have the right to address 
his or her case to the 
competent authorities of 
the State of employment, 
on terms provided for in 
article 18, paragraph 1, of 
the present Convention. 
 
Art. 72(1)(a) For the 
purpose of reviewing the 
application of the present 
Convention, there shall 
be established a 
Committee on the 
Protection of the Rights 
of All Migrant Workers 
and Members of Their 
Families 
 
Art. 83(b) (b) To ensure 
that any persons seeking 
such a remedy shall have 
his or her claim reviewed 
and decided by 
competent judicial, 
administrative or 
legislative authorities, or 
by any other competent 
authority provided for by 
the legal system of the 
State, and to develop the 
possibilities of judicial 
remedy; 
 

 
Art. 16(9) Migrant workers 
and members of their 
families who have been 
victims of unlawful arrest 
or detention shall have an 
enforceable right to 
compensation. 
 
Art. 18(6) When a migrant 
worker or a member of his 
or her family has, by a final 
decision, been convicted of 
a criminal offence and 
when subsequently his or 
her conviction has been 
reversed or he or she has 
been pardoned on the 
ground that a new or newly 
discovered fact shows 
conclusively that there has 
been a miscarriage of 
justice, the person who has 
suffered punishment as a 
result of such conviction 
shall be compensated 
according to law, unless it is 
proved that the non-
disclosure of the unknown 
fact in time is wholly or 
partly attributable to that 
person. 
 
Art. 22(5) If a decision of 
expulsion that has already 
been executed is 
subsequently annulled, the 
person concerned shall 
have the right to seek 
compensation according to 
law and the earlier decision 
shall not be used to prevent 
him or her from re-entering 
the State concerned. 
 

Convention on the 
Protection of all 
Person from 
Enforced 
Disappearance 

Committee on 
Enforced 
Disappearances 

Art. 12(1) Each State 
Party shall ensure that 
any individual who 
alleges that a person has 
been subjected to 

Art. 7(1)  Each State Party 
shall make the offence of 
enforced disappearance 
punishable by appropriate 
penalties which take into 
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enforced disappearance 
has the right to report 
the facts to the 
competent authorities, 
which shall examine the 
allegation promptly and 
impartially and, where 
necessary, undertake 
without delay a thorough 
and impartial 
investigation. 
Appropriate steps shall 
be taken, where 
necessary, to ensure that 
the complainant, 
witnesses, relatives of 
the disappeared person 
and their defence 
counsel, as well as 
persons participating in 
the investigation, are 
protected against all ill-
treatment or intimidation 
as a consequence of the 
complaint or any 
evidence given. 
 
Art. 17(2)(f) Guarantee 
that any person deprived 
of liberty or, in the case 
of a suspected enforced 
disappearance, since the 
person deprived of 
liberty is not able to 
exercise this right, any 
persons with a legitimate 
interest, such as relatives 
of the person deprived of 
liberty, their 
representatives or their 
counsel, shall, in all 
circumstances, be 
entitled to take 
proceedings before a 
court, in order that the 
court may decide without 
delay on the lawfulness 
of the deprivation of 
liberty and order the 
person's release if such 
deprivation of liberty is 
not lawful. 
 
Art. 20(2) Without 
prejudice to 

account its extreme 
seriousness. 
 
Art. 24(5) The right to 
obtain reparation referred 
to in paragraph 4 of this 
article covers material and 
moral damages and, where 
appropriate, other forms of 
reparation such as: 
( a ) Restitution; 
( b ) Rehabilitation; 
( c ) Satisfaction, including 
restoration of dignity and 
reputation; 
( d ) Guarantees of non-
repetition. 
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consideration of the 
lawfulness of the 
deprivation of a person's 
liberty, States Parties 
shall guarantee to the 
persons referred to in 
article 18, paragraph 1, 
the right to a prompt and 
effective judicial remedy 
as a means of obtaining 
without delay the 
information referred to 
in article 18, paragraph 1. 
This right to a remedy 
may not be suspended or 
restricted in any 
circumstances. 
 
Art. 26(1) A Committee 
on Enforced 
Disappearances 
(hereinafter referred to 
as "the Committee") shall 
be established to carry 
out the functions 
provided for under this 
Convention. 
 
 

Convention on the 
Rights of Persons 
with Disabilities 

Committee on 
the Rights of 
Persons with 
Disabilities 
 

Art. 33(2) States Parties 
shall, in accordance with 
their legal and 
administrative systems, 
maintain, strengthen, 
designate or establish 
within the State Party, a 
framework, including one 
or more independent 
mechanisms, as 
appropriate, to promote, 
protect and monitor 
implementation of the 
present Convention. 
When designating or 
establishing such a 
mechanism, States 
Parties shall take into 
account the principles 
relating to the status and 
functioning of national 
institutions for 
protection and 
promotion of human 
rights. 
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At. 34(1) There shall be 
established a Committee 
on the Rights of Persons 
with Disabilities 
(hereafter referred to as 
“the Committee”), which 
shall carry out the 
functions hereinafter 
provided. 
 

Inter-American System 
American 
Convention on 
Human Rights 

Inter-American 
Court of Human 
Rights 

Art. 2  Where the exercise 
of any of the rights or 
freedoms referred to in 
Article 1 is not already 
ensured by legislative or 
other provisions, the 
States Parties undertake 
to adopt, in accordance 
with their constitutional 
processes and the 
provisions of this 
Convention, such 
legislative or other 
measures as may be 
necessary to give effect to 
those rights or freedoms.  
 
Art. 7(6) Anyone who is 
deprived of his liberty 
shall be entitled to 
recourse to a competent 
court, in order that the  
court may decide without 
delay on the lawfulness 
of his arrest or detention 
and order his release if 
the arrest detention is 
unlawful. In States 
Parties whose laws 
provide that anyone who 
believes himself to be 
threatened with 
deprivation of his liberty 
is entitled to recourse to 
a competent court in 
order that it may decide 
on the lawfulness of such 
threat, this remedy may 
not be restricted or 
abolished. The interested 
party or another person 
in his behalf is entitled to 
seek these remedies.  

Art. 10 Every person has 
the right to be compensated 
in accordance with the law 
in the event that he has 
been sentenced by a final 
judgment through a 
miscarriage of justice.  
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Art. 25(1) Everyone has 
the right to simple and 
prompt recourse, or any 
other effective recourse, 
to a competent court or 
tribunal for protection 
against acts that violate 
his fundamental rights 
recognized by the 
constitution or laws of 
the state concerned or by 
this Convention, even 
though such violation 
may have been 
committed by persons 
acting in the course of 
their official duties. 
 
Art. 33 The following 
organs shall have 
competence with respect 
to matters relating to the 
fulfillment of the 
commitments made by 
the States Parties to this 
Convention: 
a.    the Inter-American 
Commission on Human 
Rights, referred to as 
"The Commission;" and 
b.    the Inter-American 
Court of Human Rights, 
referred to as "The 
Court." 
 

 Inter-American 
Commission on 
Human Rights 

  

American 
Declaration on the 
Rights and Duties of 
Man 

none   

Inter-American 
Convention to 
Prevent and Punish 
Torture 

 Art. 8 The States Parties 
shall guarantee that any 
person making an 
accusation of having 
been subjected to torture 
within their jurisdiction 
shall have the right to an 
impartial examination of 
his case. 
 

Art. 9 The States Parties 
undertake to incorporate 
into their national laws 
regulations guaranteeing 
suitable compensation for 
victims of torture. 
 

Inter-American 
Convention on 

 Art. 13  For the purposes 
of this Convention, the 
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Forced 
Disappearance of 
Persons 

processing of petitions or 
communications 
presented to the Inter-
American Commission on 
Human Rights alleging 
the forced disappearance 
of persons shall be 
subject to the procedures 
established in the 
American Convention on 
Human Rights and to the 
Statue and Regulations of 
the Inter-American 
Commission on Human 
Rights and to the Statute 
and Rules of Procedure of 
the Inter-American Court 
of Human Rights, 
including the provisions 
on precautionary 
measures. 
 

Inter-American 
Convention on the 
Elimination of All 
Forms of 
Discrimination of 
Persons with 
Disabilities 

none Art. 6(1) To follow up on 
the commitments 
undertaken in this 
Convention, a Committee 
for the Elimination of All 
Forms of Discrimination 
against Persons with 
Disabilities, composed of 
one representative 
appointed by each state 
party, shall be 
established. 
 

 

Inter-American 
Convention on the 
Prevention, 
Punishment and 
Eradication of 
Violence Against 
Women 

 Art. 7(f)  establish fair 
and effective legal 
procedures for women 
who have been subjected 
to violence which 
include, among others, 
protective measures, a 
timely hearing and 
effective access to such 
procedures 
 

Art. 7(g) establish the 
necessary legal and 
administrative mechanisms 
to ensure that women 
subjected to violence have 
effective access to 
restitution, reparations or 
other just and effective 
remedies; and  
 

Additional Protocol 
to the American 
Convention on 
Human Rights in 
the Area of 
Economic, Social 
and Cultural Rights  

 Art. 2 If the exercise of 
the rights set forth in this 
Protocol is not already 
guaranteed by legislative 
or other provisions, the 
States Parties undertake 
to adopt, in accordance 
with their constitutional 
processes and the 

 



  

© Lisa J. Laplante and Center for International Law and Policy (CILP)  33 

provisions of this 
Protocol, such legislative 
or other measures as 
may be necessary for 
making those rights a 
reality. 
 

Protocol to the 
American 
Convention on 
Human Rights to 
Abolish the Death 
Penalty 

None   

Inter-American 
Convention Against 
Racism, Racial 
Discrimination and 
Related Forms of 
Intolerance 

 Art. 13 The States Parties 
undertake, in accordance 
with their internal 
legislation, to establish or 
designate a national 
institution that shall be 
responsible for 
monitoring compliance 
with this Convention and 
shall inform the OAS 
General Secretariat of 
this institution. 
 

 

European System 
European 
Convention for the 
Protection of 
Human Rights and 
Fundamental 
Freedoms 

European Court 
of Human Rights 

Art. 19 To ensure the 
observance of the 
engagements undertaken 
by the High Contracting 
Parties in the Convention 
and the Protocols 
thereto, there shall be set 
up a European Court of 
Human Rights, 
hereinafter referred to as 
"the Court". It shall 
function on a permanent 
basis. 
 

Art. 5(5) Everyone who has 
been the victim of arrest or 
detention in contravention 
of the provisions of this 
article shall have an 
enforceable right to 
compensation. 
 

African System 
African Charter on 
Human and 
Peoples’ Rights 

African 
Commission on 
Human and 
Peoples’ Rights  

Art. 26 States parties to 
the present Charter shall 
have the duty to 
guarantee the 
independence of the 
Courts and shall allow 
the establishment and 
improvement of 
appropriate national 
institutions entrusted 
with the promotion and 
protection of the rights 

Art. 21(2) In case of 
spoliation the dispossessed 
people shall have the right 
to the lawful recovery of its 
property as well as to an 
adequate compensation. 
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and freedoms guaranteed 
by the present Charter. 
 
Art. 30 An African 
Commission on Human 
and Peoples' Rights, 
hereinafter called "the 
Commission", shall be 
established within the 
Organization of African 
Unity to promote human 
and peoples' rights and 
ensure their protection in 
Africa. 
 

 African Court of 
Human Rights 

  

African Charter on 
the Rights and 
Welfare of the Child 

Committee on 
the Rights and 
Welfare of the 
Child 

Art. 16(2) Protective 
measures under this 
Article shall include 
effective procedures for 
the establishment of 
special monitoring units 
to provide necessary 
support for the child and 
for those who have the 
care of the child, as well 
as other forms of 
prevention and for 
identification, reporting 
referral investigation, 
treatment, and follow-up 
of instances of child 
abuse and neglect. 
 
Art. 24 (a) establish 
competent authorities to 
determine matters of 
adoption and ensure that 
the adoption is carried 
out in conformity with 
applicable laws and 
procedures and on the 
basis of all relevant and 
reliable information. 
 
Art. 32 An African 
Committee of Experts on 
the Rights and Welfare of 
the Child hereinafter 
called `the Committee' 
shall be established 
within the Organization 
of African Unity to 
promote and protect the 
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rights and welfare of the 
child. 
 
 

Protocol to the 
African Charter on 
the Rights of 
Women 

none Art. 2(1) States Parties 
shall combat all forms of 
discrimination against 
women through 
appropriate legislative, 
institutional and other 
measures 
 
Art. 4(2) States Parties 
shall take appropriate 
and effective measures 
to: 
a) enact and enforce laws 
to prohibit all forms of 
violence against women 
including unwanted or 
forced sex whether the 
violence takes place in 
private or public; 
b) adopt such other 
legislative, 
administrative, social and 
economic measures as 
may be necessary to 
ensure the prevention, 
punishment and 
eradication of all forms of 
violence against women; 
 

Art. 25 States Parties shall 
undertake to: 
a) provide for appropriate 
remedies to any woman 
whose rights or freedoms, 
as herein recognised, have 
been violated; 
b) ensure that such 
remedies are determined 
by competent judicial, 
administrative or legislative 
authorities, or by any other 
competent authority 
provided for by law. 
 

OAU Convention 
Governing The 
Specific Aspects of 
Refugee Problems 
in Africa 

none   

Convention on the 
Elimination of 
Mercenarism in 
Africa 

none   

African Union 
Convention on the 
Conservation of 
Nature and Natural 
Resources 

none Art. 16 The Parties shall 
adopt legislative and 
regulatory measures 
necessary to ensure 
timely and 
appropriate 
a) dissemination of 
environmental 
information; 
b) access of the public to 
environmental 
information; 
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c) participation of the 
public in decision- 
making with a potentially 
significant environmental 
impact; and 
d) access to justice in 
matters related to 
protection of 
environment and natural 
resources. 
2. Each Party from which 
a transboundary 
environmental harm 
originates shall ensure 
that any person in 
another Party affected by 
such harm has a right of 
access to administrative 
and judicial procedures 
equal to that afforded to 
nationals or residents of 
the Party of origin in 
cases of domestic 
environmental harm. 

Bamako 
Convention on the 
Ban of the Import 
of Hazardous 
Wastes into Africa 

none Art. 4 Hazardous Waste 
Import Ban All Parties 
shall take appropriate 
legal, administrative and 
other measures within 
the area under their 
jurisdiction to prohibit 
the import of all 
hazardous wastes, for 
any reason, into Africa 
from non-Contracting 
Parties. Such import shall 
be deemed illegal and a 
criminal act. 
 

 

African Union 
Convention on 
Preventing and 
Combating 
Corruption 

none Art. 5(3) Establish, 
maintain and strengthen 
independent national 
anticorruption 
authorities or agencies. 
 
Art. 22(1) There shall be 
an Advisory Board on 
Corruption within the 
African 
Union. 

 

OAU Convention on 
Preventing and 
Combating 
Terrorism 

none  Art. 2(a) review their 
national laws and establish 
criminal offences for 
terrorist acts as defined in 
this Convention and make 
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such acts punishable by 
appropriate penalties that 
take into account the grave 
nature of such offences. 

African Union Non-
Aggression and 
Common Defence 
Pact 

none   

African Charter on 
Democracy 
Elections and 
Governance 

none Art. 17 To this end, State 
Parties shall: 
1. Establish and 
strengthen independent 
and impartial national 
electoral bodies 
responsible for the 
management of elections. 
2. Establish and 
strengthen national 
mechanisms that redress 
election related disputes 
in a timely manner. 
3. Ensure fair and 
equitable access by 
contesting parties and 
candidates to state 
controlled media during 
elections. 
4. Ensure that there is a 
binding code of conduct 
governing legally 
recognized political 
stakeholders, 
government and other 
political actors prior, 
during and after 
elections. The code shall 
include a commitment by 
political stakeholders to 
accept the results of the 
election or challenge 
them in through 
exclusively legal 
channels. 
 
Art. 32 State Parties shall 
strive to institutionalize 
good political governance 
through: 
1. Accountable, efficient 
and effective public 
administration; 
2. Strengthening the 
functioning and 
effectiveness of 
parliaments; 

 



  

© Lisa J. Laplante and Center for International Law and Policy (CILP)  38 

3. An independent 
judiciary; 
4. Relevant reforms of 
public institutions 
including the security 
sector; 
5. Harmonious 
relationships in society 
including civil-military 
relations; 
6. Consolidating 
sustainable multiparty 
political systems;  
7. Organising regular, 
free and fair elections; 
and 
8. Entrenching and 
respecting the principle 
of the rule of law. 
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Annex 2:  Enforcement Bodies   (Annex to Advocacy Brief, CILP, 2016) 

Human Rights 

Treaties 

Enforcement 

Mechanism 

Original 

Treaty or 

Protocol 

Entry into 

Force 

How do States sign 

on to the Monitoring 

Body? 

Cases Heard Cases Received 

UN Treaties 
International Covenant 

on Civil and Political 

Rights 

Human Rights 

Committee 

First Optional 

Protocol  

23 March 1976 

 

Signature and ratification 

of First Optional Protocol 

to the ICCPR. No 

provisions for 

reservations. 

HRC has issued 

decisions in 1002 

cases based on 

individual 

complaints.1 

As of December 

2013, the HRC had 

received 1661 

submissions.2 

International Covenant 

on Economic, Social 

and Cultural Rights 

Committee on 

Economic, Social 

and Cultural 

Rights 

Optional 

Protocol  

5 May 2013 Signature and ratification 

of Optional Protocol to 

ICESCR for consideration 

of individual complaints 

against a State Party. No 

provision for reservations. 

In October 2015, 

the CESCR issued 

its first decision 

based on an 

individual 

complaint.3 

 

International Covenant 

on the Elimination of 

all Forms of Racial 

Discrimination 

Committee on the 

Elimination of 

Racial 

Discrimination 

Original 

Treaty Art. 14 

4 January 1969 Declaration under Art. 14 CERD has issued 

decisions in 43 

cases based on 

individual 

complaints.4 

As of December 

2015, CERD had 

received 63 

submissions.5 

Convention on the 

Elimination of all 

Forms of 

Discrimination Against 

Women  

Committee on 

Elimination of 

Discrimination 

Against Women 

Optional 

Protocol 

22 December 

2000 

Signature and ratification 

of Optional Protocol. 

Reservations permitted 

only to Art. 8 and 9 by 

declaration under Art. 10.  

CEDAW has 

issued decisions in 

23 cases based on 

individual 

complaints.6 

As of November 

2016, CEDAW had 

received 49 

submissions.7 

Convention Against 

Torture 

Committee 

Against Torture 

Original 

Treaty Art. 22 

26 June 1987 Declaration under Art. 22 CAT has issued 

decisions in 276 

cases based on 

As of November 

2015, CAT had 

received 360 

submissions.9 

                                                 
1  United Nations High Commissioner of Human Rights, “Jurisprudence,” juris.ohchr.org 
2 Id. 
3 Id. 
4 Id. 
5 Id. 
6 Id. 
7 Id.  
9 Id.  
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individual 

complaints.8 

Convention on the 

Rights of the Child 

Committee on the 

Rights of the 

Child 

3rd Optional 

Protocol to the 

Convention on 

the Rights of 

the Child 

14 April 2014 Signature and ratification 

of Optional Protocol for 

consideration of 

individual complaints 

against a State Party.  

In June 2015, CRC 

issued its first 

decision related to 

an individual 

complaint.10 

 

 

Convention on the 

Protection of all 

Migrant Workers  

Committee on 

Migrant Workers 

Original 

Treaty Art. 77 

This individual 

complaint 

mechanism will 

become 

operative when 

10 states parties 

have made the 

necessary 

declaration 

under article 77. 

As of August 

2015 only 3 

States had the 

made the 

necessary 

declaration.11 

Declaration under Art. 77   

Convention on the 

Protection of all 

Person from Enforced 

Disappearance 

Committee on 

Enforced 

Disappearances 

Original 

Treaty Art. 31 

23 December 

2010, with 

necessary 

declaration 

under Art. 31. 

Declaration under Art. 31 The Committee 

issued its first 

decision on March 

11, 2016.12 

 

Convention on the 

Rights of Persons with 

Disabilities 

Committee on the 

Rights of Persons 

with Disabilities 

Optional 

Protocol 

3 May 2008 Signature and ratification 

to the Optional Protocol. 

Reservations only to Art. 

CRPD has issued 

decisions in 8 

cases based on 

As of August 2015, 

CRPD had received 

11 submissions.14 

                                                 
8 Id. 
10 Id.  
11 United Nations High Commissioner on Human Rights, “Human Rights Bodies – Complaints Procedures,” 

http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#individualcomm  
12 United Nations High Commissioner on Human Rights, “Committee on Enforced Disappearances,” 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CED/C/10/D/1/2013&Lang=en 
14 Id.  

http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx#individualcomm
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CED/C/10/D/1/2013&Lang=en
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 6 and 7 under Art. 8. 

Other reservations under 

Art. 14.  

individual 

complaints.13 

Inter-American System 
American Convention 

on Human Rights 

Inter-American 

Court of Human 

Rights 

Original 

Treaty Art. 33 

18 July 1978 Signature and ratification 

under Art. 33 for receipt 

of individual complaints 

against States Party. 

Reservations permitted 

under Art. 75. 

Since 2006 the 

Court has issued 

148 decisions or 

judgments.15 

Since 2006, the 

Commission has 

sent 143 cases to 

the Court.16 

 Inter-American 

Commission on 

Human Rights 

  Signature and ratification 

under Art. 33 for receipt 

of individual complaints 

against States Party. 

Reservations permitted 

under Art. 75. 

Since 2006, the 

Commission has 

published 80 

merits reports.17 

In 2015 alone, the 

Commission 

received 2,164 

petitions.18 

American Declaration 

on the Rights and 

Duties of Man 

none      

Inter-American 

Convention to Prevent 

and Punish Torture 

Inter-American 

Commission and 

Court on Human 

Rights 

Original 

Treaty Art. 16 

and 17 

28 February 

1986 

Signature and Ratification 

of Convention. 

Reservations permitted 

under Art. 21.  

  

Inter-American 

Convention on Forced 

Disappearance of 

Persons 

Inter-American 

Commission and 

Court on Human 

Rights 

Original 

Treaty Art. 

XIII 

28 March 1996 Signature and ratification 

of Convention. 

Reservations permitted 

under Art. XIX.  

  

Inter-American 

Convention on the 

Elimination of All 

Forms of 

Discrimination of 

none      

                                                 
13 United Nations High Commissioner of Human Rights, “Jurisprudence,” juris.ohchr.org 
15 Inter-American Court of Human Rights, “Jurisprudence Finder,” http://www.corteidh.or.cr/cf/Jurisprudencia2/index.cfm?lang=en  
16 Inter-American Commission on Human Rights, “Statistics,” http://www.oas.org/en/iachr/multimedia/statistics/statistics.html. 
17 Id. 
18 Id. 

http://www.corteidh.or.cr/cf/Jurisprudencia2/index.cfm?lang=en
http://www.oas.org/en/iachr/multimedia/statistics/statistics.html
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Persons with 

Disabilities 

Inter-American 

Convention on the 

Prevention, 

Punishment and 

Eradication of 

Violence Against 

Women 

Inter-American 

Commission and 

Court on Human 

Rights 

Original 

Treaty Art. 12 

5 March 1995 Signature and ratification 

of Convention. 

Reservations permitted 

under Art. 18.  

  

Additional Protocol to 

the American 

Convention on Human 

Rights in the Area of 

Economic, Social and 

Cultural Rights  

Inter-American 

Commission and 

Court on Human 

Rights 

Additional 

Protocol Art. 

19(6) 

16 November 

1999 

Signature and ratification 

of Additional Protocol. 

Reservations permitted 

under Art. 20.  

  

Protocol to the 

American Convention 

on Human Rights to 

Abolish the Death 

Penalty 

None      

Inter-American 

Convention Against 

Racism, Racial 

Discrimination and 

Related Forms of 

Intolerance 

Inter-American 

Commission and 

Court on Human 

Rights AND  

 

Inter-American 

Committee for the 

Prevention and 

Elimination of 

Racism, Racial 

Discrimination, 

and All Forms of 

Discrimination 

and Intolerance 

 

Original 

Treaty Art. 

15(i) subjects 

States Party to 

Original 

Convention to 

the jurisdiction 

of the Inter-

American 

Commission 

and Court.  

Art. 15(iv) 

imagines the 

creation of the 

Committee 

upon the entry 

into force of 

the 

Convention. 

Not in force Signature and ratification 

to the Convention. 

Reservations are 

permitted under Art. 19.  

  

European System 
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Convention for the 

Protection of Human 

Rights and 

Fundamental 

Freedoms 

European Court of 

Human Rights 

Original 

Treaty Art. 19; 

powers 

expanded by 

Protocol 11 

(01/11/1998) 

 

 

 

 

 

9 March 1953 Signature and ratification 

of Convention. 

Reservations are 

permitted under Art. 57.  

 

Signature and ratification 

of Protocol 11 under Art. 

3 

From 1959 – 2015 

the Court issues 

18,577 

judgments.19 

Since its inception, 

the Court has 

examined nearly 

673,000 

applications.20 

African System 
African Charter on 

Human and Peoples’ 

Rights 

African 

Commission on 

Human and 

Peoples’ Rights  

Original 

Treaty Art. 30 

2 November 

1987 

Signature and ratification 

of Charter. No provisions 

for reservations.  

In 2015 the 

Commission was 

seized of 39 new 

communications, 

considered 10 on 

admissibility and 

decided 5 on the 

merits.21  

In 2015 the 

Commission had 

182 

communications 

before it.22 

 African Court of 

Human Rights 

Protocol 25 January 2004 Signature and ratification 

and declaration under Art. 

34. No provisions for 

reservations.  

The Court has 

finalized 26 cases, 

issued 11 advisory 

opinions, and has 

44 pending cases 

before it.23 

The Court has 

received 81 

applications.24   

African Charter on the 

Rights and Welfare of 

the Child 

Committee on the 

Rights and 

Welfare of the 

Child 

Original 

Treaty Art. 32  

29 November 

1999 

Signature and ratification 

of Charter. No provisions 

for reservations.  

The Committee 

has issued a 

decision for 3 

communications.25  

The Committee has 

received 4 

communications.26 

                                                 
19 European Court of Human Rights and Council of Europe, “Overview 1959 – 2015” p. 6, http://www.echr.coe.int/Documents/Overview_19592015_ENG.pdf.  
20 Id. at 4.  
21 39th Activity Report of the African Commission on Human and Peoples’ Rights (May – November 2015), http://www.achpr.org/files/activity-

reports/39/actrep39_2015_eng.pdf 
22 Id.   
23 African Court of Human and Peoples’ Rights, “List of All Cases,” http://en.african-court.org/index.php/13-homepage2/2-list-of-all-cases#latest-judgments  
24 Id.  
25 African Committee of Experts on the Rights and Welfare of the Child, “Communications,” http://www.acerwc.org/communications/  
26 Id.  

http://www.echr.coe.int/Documents/Overview_19592015_ENG.pdf
http://www.achpr.org/files/activity-reports/39/actrep39_2015_eng.pdf
http://www.achpr.org/files/activity-reports/39/actrep39_2015_eng.pdf
http://en.african-court.org/index.php/13-homepage2/2-list-of-all-cases#latest-judgments
http://www.acerwc.org/communications/
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Protocol to the African 

Charter on the Rights 

of Women 

none  25 November 

2005 

   

OAU Convention 

Governing The 

Specific Aspects of 

Refugee Problems in 

Africa 

none  20 June 1974    

Convention on the 

Elimination of 

Mercenarism in Africa 

none  22 April 1985    

African Union 

Convention on the 

Conservation of Nature 

and Natural Resources 

none  16 June 1969    

Bamako Convention 

on the Ban of the 

Import of Hazardous 

Wastes into Africa 

none  22 April 1998    

African Union 

Convention on 

Preventing and 

Combating Corruption 

none  5 August 2006    

OAU Convention on 

Preventing and 

Combating Terrorism 

none  6 December 

2002 

   

African Union Non-

Aggression and 

Common Defence Pact 

none  18 December 

2009 

   

African Charter on 

Democracy Elections 

and Governance 

none  15 February 

2012 

   

 


